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In the Supreme Court of the State of Idaho

..
CLERK
STATE OF IDAHO,
Plaintiff-Respondent,
V.

BOB LESTER BOREN, aka BOBBY LEE
BOREN,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION TO
AUGMENT THE RECORD
Supreme Court Docket No. 39754-2012
Canyon County Docket No. 2010-19635

4111~

A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT THEREC
was filed by counsel for Appellant on September 19,2012. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD b
and hereby is, GRANTED and the augmentation record shall include the document listed below, fi.
stamped copies of which accompanied this Motion:
1. Response Brie:Jl Defendant's Motion to Dismiss, file-stamped October 26, 2011.
DATED this ~~y of September, 2012.

cc: Counsel of Record
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In the Supreme Court of the State of Idaho

STATE OF IDAHO,
Plaintiff-Respondent,
v.

BOB LESTER BOREN, aka BOBBY LEE
BOREN,
Defendant-Appellant
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ORDER GRANTING MOTION TO
AUGMENT THE RECORD
Supreme Court Docket No. 39754-2012
Canyon County Docket No. 2010-19635

A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT THEREOF
was filed by counsel for Appellant on September 19,2012. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be,
and hereby is, GRANTED and the augmentation record shall include the document listed below, file
stamped copies of which accompanied this Motion:
1. Response Brie?J: Defendant's Motion to Dismiss, file-stamped October 26, 2011.
DATED this ;)'/"day of September, 2012.

cc: Counsel of Record
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BRYAN F. TAYLOR
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1 115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

26 2011
CANYON COUNTY ClERK

K GORDILlO, DEPUTY

JN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
'THE STATE OF .TDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO,
CASE NO.

CR2011~19635

Plaintiff,
vs.

RESPONS.E BRIEF TO
DEFENDANT'S MOTION

BOB LESTER BOREN,

TO DISMISS

Defendant.

Comes now the Canyon County Prosecutot's Office and hereby provides the following
response and objection to Defendanfs Motion to Dismiss:
FACTUAL BACKGROUND

The State would generally concur in the brief factual background that is presented by the
Defendant. A search warrant was served at 25724 Fern Lane in Wilder, Idaho. This is the
residence of Kim Paddock and Bob Boren (Defendant). As indicated, a fircann was located in a

dresser that is linked, not only by an envelope found near the firearm, but by other significant
evidence to the Defendant. Charges were subsequently :filed against Defendarlt, Idaho Code 18-

RESPONSE BRIEF TO
DEFENDANT'S MOTION
TO DISMISS
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33 I 6 "Fel011 in Possession". (See page 4 herein). Additim1ally, Mr. Boren was convicted of two
out~of-state qualifying felonies under Idaho Code 18-310 (See page 4 herein) prior to the search

warrant being executed and the flreann being located.

For purposes of this Response, the State would submit that it did not locate any case law
that was on point. The arguments herein arc based upon the statutes applicable to this rnatter.
The State submits that the Defense's argument, on its face seems to make sense.
However; once a detailed examination is done regarding the operative code sections cited above,
the conclusion is that Mr. Boren's convictions are of the type and age that fit the Idaho statutory
scheme which prohibits him from possessing .firearms. The Defense reads the statutes to
eliminate any felonies that were prior to 1991, from being predicate convictions for the ''Felon in
Possession" statute. The State simply does not find that to be the case.
The State would submit that the following analysis provides a simple framework to
analyze and conclude that Mr. Boren is properly before this Court on the Charge of Felon in
Possession of a Firearm, I. C. 3316:
1) The Defendant must have previously been convicted of a felony. IC 18-3316(1). The
Defendant was convicted of Possession of a Controlled Substance for Purposes of
Sale in the State of Nevada in 1988 and Delivery of a Controlled Substance, in the
State of Oregon in 1984. See page 4 herein.
2) "Convicted of a felony" shall include a person who has been convicted of any of the
crimes enumerated in section 18-310, Idaho Code. I. C. 18-3316(2). Both of the
convictions referred to in Subsectjon I above meet this reqnirement. Idaho Code 183 l 0(dd). (see page 4 herein)
3) The Defendant was in possession or control or had under his custody or control any
firearm. I.e. 18-3316(1). In this case, Defendant clearly had a .22 pistol along with
ammunition in area of his control and custody.
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This framework indicates that the Defendant "vas not allowed to have firearm(s) in his
possession. The Defense argues lllat section 2 of I. C. 18~31 0 automatically, by way of discharge
(satisfactory completion of imprisonment~ probation and parole etc.) restores this Defendant's
right to possession of firearm. The State disagrees and directs the Conrt to Idaho Code

18~31 0(2)

wherein "Upon final discharge, a person convicted of any Idaho felony shall be restored the full

rights ofcitizenship ... (emphasis added). Mr. Boren was not convicted of an Idaho felony and so
catmot avail himself of the automatic relief that such section authorizes.
Idaho Code 18-31 0(4) is the clarifying code section in this analysis. It sirnply says that
former convicted felons can register and vote automatically once they meet final discharge, they
just do not automatically get to have gun rights restored. Mr. Boren's remedy was to file a
petition with the Idaho Commission of Pardons and Parole under 18-31 0(3 ). Therefore, the State
would urge this Court to deny the Defendant's Motion and r.etain this case for trial and or further
disposition. Oral argument is requested.
DATED This

::;2.6 f-;fuy of October, 2011.

~~-TS-ON-.-Deputy Prosecuting Attorney
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Relevant Code Sections for

§ 18-3316. UNLAWFUL POSSESSION OF A FIREAR1VI

(1) A person who previously has been convicted of a felony who purchases; owns, possesses, or
has under his custody or control any firearm shall be guilty of a felony and shall be imprisoned in
the state prison for a period of time not to exceed flve (5) years and by a fine not to exceed five
thousand doHal"s ($5,000).

(2) For the purpose of subsection (1) of this section, "convicted of a felonyn shall include a
person who has entered a plea of guilty, nolo contendere or has been found guilty of any of the
crimes enumerated in section 18-31 0; Idal1o Code, or to a comparable felony crime in another
state, territory, commonwealth, or other jurisdiction of the United States.
(3) For the purpose of subsection (l) of this section, '1:fireann" shall include any weapon from
which a shot, projectile or other object may be discharged by force of combustion, explosive, gas
and/or mechanical means, whether operable or inoperable.
(4) Subsection (1) ofthis section shall not apply to a person whose conviction has been nullified
by cxpungem.ent, pardon; setting aside the conviction or other comparable procedure by the
jurisdiction where the felony conviction occurred; or whose civil right to bear arms either
specifically or in combination with othet civil rights has been restored by any other provision of
Idaho law.

§ 18~310. IMPRISONMENT- EFFECT ON CIVIl.; RIGHTS AND OFFICES
(1) A sentence of custody to the Idaho state board of correction suspends all the civil rights of the
person so sentenced including the right to refuse treatment authorized by the sentencing court,
and forfeits all public offices and all private trusts, authority or power during such imprisonment:
provided that any such person may bring an action for damages or other relief in the courts of
this state or have an action brought against such person; and provided further that any such
person may lawfully exercise all civil rights that are not political during any period of parole or
probation, except the right to ship, transport, possess or receive a firearm, and the right to refuse
treatment authorized by the sentencing court.

(2) Upon final discharge, a person convicted of any Idaho felony shall be restored the full rights
of citizenship, except that for persons convicted of treason or those offenses enumerated in
paragraphs (a) through (jj) of this subsection the right to ship, transport, possess or receive a
:firearm shaH not be restored. As used in this subsection, "final discharge" means satisfactory
completion of imprisonment, probation and parole as the case may be.
4
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(a) aggtavated assault (18-905, 18-915, Idaho Code);
(b) aggravated battery (18~907,

18~915,

Idaho Code);
18~915,

Idaho Code);

(18~911, 18~915,

Idaho Code);

(c) assault with intent to commit a serious felony (18·909,
(d) battery with intent to commit a sedous felony
(e) burglary ( 18-1401, Jdaho Code);
(f) crime against nature (18--6605, Idaho Code);

(g) domestic battery, felony (18-918, Idaho Code);
(h) enticing of children, felony (18-1509, Idaho Code);

(i) forcible sexual penetration by use of a foreign object (18-6608, IdaJ1o Code);
(j) indecent exposure, felony (18-4116, Idaho Code);

(k) injury to chHd, felony

(18~1501,

Idaho Code);

(1) intimidating a witness, felony (18-2604, Idaho

Code)~

(m) lewd conduct with a mh1or or child under sixteen (18-1508, Idaho
(n) sexual abuse of a child under sixteen

(18~ 1506,

Code)~

Idaho Code);

(o) sexual exploitation ofa child (18-1507, Idaho Code);
(p) felonious rescuing prisoners

(18~2501,

IdalJo Code);

(q) escape by one charged with, convicted of or on probation for a felony (18-2505, Idaho Code);

(r) unlawful possession of a firearm (18-3316, Idaho Code);
(s) degrees of murder (18-4003, Idaho Code);

(t) voluntary manslaughter (18-4006(1), Idaho Code);
(u) assault with intent to murder (18-4015, Idaho Code);
(v) administering poison with intent to ki11

(18-4014~

(w) kidnapping (18-4501, Idaho Code);
5
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Idaho Code);

Idaho Code);

(z) male rape (18··6108, Idaho Code);
(aa) robbery (18-6501, Idaho Code);
(bb) ritualized abuse of a child
(cc) cannibalism

(18~5003,

(18~ 1506A,

Idaho Code);

Idaho Code);

(dd) felonious mrumfacture, delivery or possession with the intent to manufacture or deliver, or
possession of a controlled or counteJfeit substance (37-2732, Idaho Code);
(ce) trafficking (37u2732B, Idaho Code);
(ff) threats a.gainst state oft1cials ofthe executive, legislative or judicial branch, felony (18~
1353A, Idaho Code);
(gg) unlawful discharge of a firearm at a dwelHng house, occupied building, vehicle or .mobile
home (18~3317, Idal1o Code);
(hh) unlawful possession of destructive devices (18-3319, Idaho Code);
(ii) unlawful use of destructive device or bomb (18-3320, Idaho Code);
(jj) attempt (18-306, Idaho Code), conspiracy (18-1701, Idaho Code), or solicitation (18-2001,
Idaho Code), to commit any of the crimes described in paragraphs (a) through (ii) of this
subsection.
(kk) The provisions of this subsection shall apply only to those persons convicted of the
entuneratcd felonies in paragraphs (a) through Qj) of this subsection on or after July 1, 1991,
except that persons convicted of the felonies enumerated in paragraphs (s) and (t) of this
subsection, for any degree of murder or voluntary manslaughter, shall not be restored the right to
ship, transport, possess or receive a fireann regardless of the date of their conviction if the
conviction was the result of an offense committed by use of a firearm.
(3) A person not restored to the civil right to ship, transport, possess or receive a firearm may
make application to the commission of pardons and parole to restore the civil right to ship,
transport; possess or receive a firearm. The commission shall not accept any such application
until five (5) years after the date of final discharge. The commission shall conduct the proceeding
upon such application pursuant to mles adopted in accordance with the Jaw. The commission
shall not restore the right to ship, transport, possess or receive a firearm to any person convicted
of murder in the first degree ( 18u4003, Idaho Code), murder in the seco11d degree ( 18-4003,
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Idaho Code), or ru1y felony enumerated in paragraphs (a) through 0D of subsection (2) of this
section, 1..1pon which the sentence was en.h:;mccd for the use of a firearm during the commission of
said felony.
(4) Persons cmwicted of felonies in other states or jurisdictions shall be allowed to register and
vote in Idaho upon final discharge which means satisfactory completion of imprisonment,
probation and parole as the case may be. These individuals shall not have the right restored to
ship, transport, possess or receive a firearm, in the same manner as an Idaho felon as provided in
subsection (2) of this section.
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